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DUKES REVISITED: A MUCH NEEDED WIN FOR EMPLOYERS
by: Laura K. Sitar, Esq.

In Fall 2010 we highlighted the certification of what appeared to be the largest employment class action in
United States history, Dukes v. Wal-Mart Stores. The Dukes case, which was first brought by California
employee, Betty Dukes, alleged female employees at Wal-Mart were routinely subjected to sex
discrimination in pay, job assignments and promotions. The certified class included more that 1.5 million
current and former female Wal-Mart employees in more than 3,400 stores across the United States. Well,
the Supreme Court granted review shortly after our newsletter was published and on June 20, 2011
issued its long awaited opinion reversing the Ninth Circuit and denying certification. The decision was a
win for employers all around!

The essence of the claim made by the Wal-Mart employees, as summarized by the Court, was that Wal-
Mart "operated under a general policy of discrimination.” The Court found the claim insufficient to support
class certification stating that "other than the bare existence of delegated discretion, respondents have
identified no 'specific [discriminatory] employment practice’-much less one that ties all their 1.5 million
claims together."* The Court further reasoned the lawsuit lacked the "glue" which would hold its claims
together and without which it would be impossible to believe that examination of the class members'
claims for relief would produce a common answer to the crucial question "why was | disfavored?”

While class actions will remain part of the legal landscape, the Supreme Court's decision will undoubtedly
have a deterrent effect. The decision requires trial courts to more rigorously examine class action
complaints to determine whether a claim should proceed as a class action. Trial courts will be required to
look beyond general and conclusory allegations, a handful of anecdotes, and irrelevant statistical analysis
(all present in the Dukes case) to determine if standards for certification can actually be met.
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! Wal-Mart Stores, Inc. v. Dukes, No. 10-277, U.S. Supreme Court (June 20, 2011).
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